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S cafth s el EY A IHAY IFHT AT ® Al AT W wRY & ufd @enfeafa N
ot A et S @t e AT ANETr 3MeA R A qhdT § |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

LT LI T YAaTor 3idee
Revision application to Government of India:

(1) () () AT Beure e AT 1994 Y ORI A a7 ATl & @ A garh 9nrt
B SU-URT G W B aiid gelieir Jmes 3 wfRd, HRA WA, fad HATel, TSTEd
Guarar. wile Fier SNae AU e, §aE A, A% ool 110001 @1 & S A |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Nelhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

Gy AR aner @i & AR & s@ afa PR & Rl ERIR AT 3wy dr@eE J ar e

AT N U BRI 3 e RIS aret 3 ar fopay sieremR ar viEr A O s fadl s
A e sl aisrar 3 e airer & gRear B AR g W |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or (o
another factory or from one warehouse to another during the course of processing of the goods in a

warehouse or in storage whether in a factory orin a warehouse

() s W At P ag ar vder @ Brifid e woar and & e d s e

Cont...2




5

{13} I case ol repaie or auty Or exclse or gooas gxpored w oty cuuriny wl
- tarritory outside India of on excisable material used in the manufacture of the
oodls which are exported to any country oF territory outside India.

Gy afy e @ gl fre feEr ARd % areR (Aurer AT aqgier ) fd

Py apr Jrel §
() In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

(o) it seuge @ seuree ed & gt & foe S e i dEd dl
s & 3l UR 3meRr S g U v e ¥ senfaw 3wy iver & R
iy e grer ug an arg o fae sfafeer (1.2) 1998 GRT 109 &R ferd

fepr e gl |

(dy  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under
such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.

(1) . awdry seurge Yo (3TVE) frermrareh, 2001 & AT 9 @ sicrtar fafaiée
o sy gu-g af @) ufaEt 9, Ofe 3mes ¥ ufa amder Ofer faiw A
Ser amr A aNEy JfEr-3aY T srdver amaer dr ar-ar ufdrd @ ST
A FRAT SR IR | 3HSG WY WA . & apegedd & JieTater TRy 35-
o b faenive W @ 3farere ¥ gag & |y CR-6 Trelle A ufer ofr @
ey | |
The above application shall be made in duplicate in FForm No.. EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.

5

RIS Hee & |y Sl dere Thd T o For - Bl @ gl
w200/ W gt & ST 3R St siemer TERIT Ta A G A Ul

gl er wad 10007+ g ggeTeret T S |
“The revision application shall be accompan
amount involved in Rupees One Lac or less and Rs.
involved is more than Rupees One Lac.

ied by a fee of Rs. 200/- where the
1000/- where the amount

iNarr Qeen, degier Sedreel Jeh i et S FrREToT & vfer ardier :-
Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

Needer euiGer Qedn Afeas, 1944 iy o 35-A/35-5 3rerafct:-

(1)
Under Section 35B/35E of CEA, 1944 an appeal lies toi-

(&) ffesgor aEaide W srafeug @l el WA e, e
seuree ee U dare dend aremfyer  fady e
e &id o, 3. 3R @ gTE, 8 fwel @l ud
The special bench of Customs, Excise & service Tax Appellale
Tribunal of West Block No. 2, R:K. FPuram, New Delhi in all
matters relating to classification valuation and
e }




V'f'lli'llfi . FItC @ A idy @) ST | g gIUT S R @ I AR AESIFS 87 S 45 DI
el bt d) SiEl wau wrfeRer @ o Rerd g ‘ :

he ;,-1!__)|.m;_-,1l {o the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
im:r;r.s';lw,:ri_ under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
;u:r;qnu»:,u'm.-:c! against (one which at least should be accompanied by a fee of Rs.1,000/-
1-\‘.:;_!,,9(1{}/- and Rs.10,000/- where amount of duty / penalty / demand / refund is L];)to b
{_:u;‘ 5 Lac to 90 | ac and above 50 Lac respectively in the form of crossed bank draft in
vour of Asstt. Registar of a branch of any nominate public seclor bank of the place
y:-.{I ;;..:m i.ilnf.: bg,;ncitj oil- any nominate public sector bank of the place where the bench of the
iribhunal 1s spualed.

Gyl g anne A ad e andell BT wHRY B @ @ e et AN B oIy WY BT A wya
e ST AR g T & 810 gu N Ry forar v @l F 3w @ zenRef  arfiel
SopERRYT Y s Srdler AT il BN Y U G A Sl € |

I case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
[l 1o avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. "

Ay =enent 2led AR 1070 AT wehfE o) arRifi1 & afaia 5 s SRR IR
o aaer Ry Fiofst wReR @ Ao 3 9 U B T R O 66.50 YH BT AR Yeh
(e aram B AIRBY |

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
anthorily shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.

00y g i el il T R G et Forarlt @Y @R o e amfifr fen i @ Sir W ged,
Do e e g danER el sy (@riffaR) Fraw, 1982 9 Fifga 21

Adlention in invited to the rules covering these and other related matter contended in the

Crstoms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

il e, B T Yed @ e el =R (Rivea), @ ufa ol @ Arrel A
L aiiar (Demand) Nd - &3 (Penalty) BT 10% T ST BT R | greifas, JiERRes gd SET 10 FUZ

()

a5 | of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

i w o |(Section
!

1994)

e N1 ey Qe Al Aar 7 3 e, Qe g "ahcied & AT (Duty Demanded) -
(i) (."w'('r.!i'it)n_) 14z 11D & dgd ERIEGRURE
(i) f@rarer deide Ffae iy Tl
(iii) Serile i vt 3 forreT 6 % age o TR,

o i ST eifaver arer o tmTqﬁswmﬁgﬁmrﬁ, sdrer! aRaer ) A e g oI walT T A
Lor an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
(he Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 I of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;

(i1 amount of erroneous Cenvat Credit taken;
the Cenvat Credit Rules.

(iiy ~ amount payable under Rule 6 of

{
i ardver wifteRur @ WHE Srel e Ayl s AT aUs Rrarfeer g @b #iT i

= : s 3
2 0% ST UT 21T SIgT Hde QU8 Rrad @ @@ qus & 10% T 1 Ay 5wl ol

saof ) mar amdar &

TR e O

view of above, an appeal against this order shall .:|ie-before the Tribunal on paym
d;'péhélty-;;a-re;jn dispute, or penalty,

i

of ihe duty demanded where duty or duty an
Ao is in dispute.” frgl 4 \/
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ORDER-IN-APPEAL

This order arises out of an appeal filed by M/s. Edelweiss Metals Ltd. (now
M/s. Sovereign Metals Ltd.) Revenue Block No.184,185,187, Phase-lll, GIDC
Naroda, Ahmedabad-382330 (in short ‘appellant’) against Order-in-Original
No.06/AC/DEMAND/18-19 dtd. 17.02.2018 (in short ‘impugned order’) passed by
the Assistant Commissioner, CGST & Central Excise, Division-l, Ahmedabad North

(in short ‘adjudicating authority’).

2; Briefly stated that adjudicating authority vide impugned order confirmed
demand of Rs.31,95,876/-(being wrongly availed Cenvat credit of Rs.8,43,479/- on
items neither inputs nor capital goods + Rs.5,93,263/- on services which were
used/consumed before the appellant applied for C.Ex. Registration + Rs.17,59,134/-
on services which were used/consumed after obtaining C.Ex. Registration but
before their plant was ready for manufacturing activity) along with interest under
Section 11A(4) and 11AA of the Central Excise Act, 1944 (in short CEA, 1944)
respectively read with Rule 14 of the Cenvat Credit Rules, 2004(in short CCR,
2004) and also imposed penalty of Rs.15,97,938/- under Section 11AC(1)(c) ibid
read with Rule 15(2) ibid.

3 Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

> The adjudicating authority confirming the demand invoking the larger pericd
appropriating some amount, imposing penalty and interest is patently illegal,
incorrect, erroneous, etc. and contrary to the settle principles of law in as
much as there is no requirement in the C. Ex. Act, 1944, C.Ex. Rules or
CCR, 2004 to specifically inform the deptt. about availment of Cenvat credit
on Capital Goods or services invoice-wise as contended by the deptt. They
have shown the availment of Cenvat credit on Capital goods, inputs and
input services and utilization thereof in the monthly ER-1 returns filed online
from time to time and everything was in knowledge of the deptt.
» Demand of Rs.8,43,479/- confirmed holding that the goods viz. Motorised fire
rated rolling shutter(Ch.73), Flush Door & Drop seal for flush door(Ch.83), Gl
Flush partition, Wooden Opaque Inpill(Part of Megtek door for security
purpose Ch.83), Main Safe Deposit Vault Door (Ch.83) are part of
construction and is neither an input nor capital goods. All these goods are
used in the factory in or in relation to manufacture of final products by
providing elaborate safety and security to labour, staff, inputs and finished
goods in terms of mandatory conditions and provisions of Section 7A of the
Factories Act, 1948 and in compliance of various other laws. Thus, these
goods have direct relationship with the manufacture of the final product and
hence input if not capital goods and eligible for Cenvat credit.
The UPS system with batteries falling under Ch.85, is essential for
functioning of plant including laboratory, office, CCTV, sécurity etc at critical
times when power drops or fails, clearly fall under the. definition of capital

\ 74
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» There is nothing in CCR, 2004 restricting the Cenvat credit of Rs.5,93,263/-
availed on services used/consumed before getting C.Ex. Registration. The
registration and eligibility of Cenvat credit are independent issues. The case
law viz. Showa India (P) Ltd. Vs. CCE, Faridabad reported in 2012(275) ELT-
128 (Tri. Delhi) relied upon by the adjudicating authority has been challenged
in the Punjab & Haryana High Court as reported in 2014(34) STR-J100(P&H
HC).

There is nothing in CCR, 2004 restricting the Cenvat credit of Rs.17,59,134/-
availed on services received after taking C.Ex. registration on 28.02.2014 but
hefore the plant was ready for manufacturing on 27.08.2014. The services on
which credit is taken were in the nature of Legal & Professional,
Management Consultancy, Audit, Security, Manpower Recruitment etc. and
are not services used in relation to setting up of a factory e.g. Construction,
Architect, Works Contract etc.

b 74

4. Personal hearing in the matter was held on 09.10.2018. Shri Mukesh Matreja

and Rajesh Mehuriya, Consultants, appeared on behalf of the appellant and stated

" that Safe Door is classified under Ch.83 and UPS under Ch.85 are capital goods;

filed additional written submission received on 15.10.2018 stating, inter alia, that
neither there was any malafide intention on their part nor the deptt. has put any
evidence on record that credit was availed with malafide intention; that several
mandatory obligations are required to be discharged under the Factories Act, 1948,
Gujarat Pollution Control Board, Deptt. of Industrial Policy and Promotion,
Directorate of Industrial Safety & Health etc. hence items used in the factory of
manufacture of final products for the purpose of safety & security of goods, theft, fire

and in no way be termed as part of construction held by the adjudicating authority.

5 | have carefully gone through the appeal memorandum, submissions made
at the time of personal hearing and evidences available on records. | find that the

subject appeal is hit by limitation of 02 days in terms of provisions contained in

Section 35(1) of the Central Excise Act, 1944. No application or request is made for

condonation of said delay either way by the appellant i.e oral or written at any point
of time. However, | condone the said delay of 02 days in terms of powers vested in
me vide proviso to Section 35(1)ibid in the interest of justice. | find that the main

issues, inter alia, to be decided are:
(a)  Whether the appellant is entitled to avail Cenvat credit on items viz:

(1)Motorised Fire rated rolling shutter(Ch.73),
(2)GI Flush, GI Flush Door and Drop Seal(Ch.83),

(3)Gl Flush Partition, Gl Flush Door & Drop Seal for Flush Door(Ch.76),
(4)Wooden Opaque Inpill(part of Megtek Door for security purpose)(Ch.83)
(5)Main Safe Deposit Vault Door(Ch.83)

(6)2x250 KVA UPS System with batteries(Ch.85)/r e
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(7)1x15 KVA UPS (Ch.85) as ‘input’ or ‘Capital Goods’ 7;

(b)  Whether the appellant is entitled to avail Cenvat credit of service tax paid on
services availed prior to C.Ex. Registration dtd.28.02.20147, and

(¢)  Whether the appellant is entitled to avail Cenvat credit of service tax paid o
services availed from the date of C.Ex. Registration dtd. 28.02.2014 to date

of plant ready for manufacturing process i.e. 27.08.20147
Accordingly, | proceed to decide the case on merits.

35 As regards 5(a), | find that the adjudicating authority has considered said
items as part of construction and disallowed the same whereas the appellant has
consistently claimed they ‘input' having relationship with the manufacture of final
product. | find that any item claimed as ‘input’ has to fit in the definition given in Rule

2(k) of the CCR. 2004 which is reproduced below for the sake of ease:

[(k) “input” means =

(i) all goods used in the factory by the manufacturer of the final product; or

(i) any goods including accessories, cleared along with the final product, the
value of which is included in the value of the final product and goods used for
providing free warranty for final products; or

{iii) all goods used for generation of electricity or steam [or pumping of water] for
captive use; or

(iv) all goods used for providing any [output service, or];

[(v) all capital goods which have a value upto ten thousand rupees per piece.f

but excludes -

(4) light diesel oil, high speed diesel oil or motor spirit, commonly known as petrol;

[(B) any goods used for -

(a) construction or execution of works contract of a building or a civil
structure or a part thereof; or

(b) laying of foundation or making of structures for support of capital
goods,

except for the provision of service portion in the execution of a works contract
or construction service as listed under clause (b) of section 66E of the Act;]
[(C) capital goods, except when,-

(i) used as parts or components in the manufacture of a final product; or
(ii) the value of such capital goods is upto ten thousand rupees per
piece;]

(D) motor vehicles;

(E) any goods, such as food items, goods used in a guesthouse, residential

colony, club or a recreation facility and clinical establishment, when such
goods are used primarily for personal use or consumption of any employee;
and '
(F) any goods which have no relationship whatsoever with the manufacture of a
final product.
| find that the appellant vide written submission dtd.09.10.2018 has given detailed

description for item no. 1 to 5 and stated that they are movable in nature and
installed for safety purpose considering high value of final products but it has no
relation whatsoever, directly or indirectly, for manufacture of final products and

appropriately covered under Clause (F) supra. Simi[_,grjy,-__fgna_vailing Cenvat credit
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on the said items as ‘Capital Goods’, it has to fit in the definition given in Rule 2(a)
of the CCR, 2004 which is reproduced below for the sake of ease:

(a) “capital goods” means :-
(A) the following goods, namely :-

(i) all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 90,
[heading 6805, grinding wheels and the like, and parts thereof falling
under [heading 6804 and wagons of sub-heading 860692]] of the First
Schedule to the Excise Tariff Act;

(ii) pollution control equipment;

(iii) components, spares and accessories of the goods specified at (i) and

(i);
(iv) moulds and dies, jigs and fixtures;
(v) refractories and refractory materials;

(vi) tubes and pipes and fittings thereof; [* % *]
(vii) storage tank, [and]
[(viii) motor vehicles other than those falling under tariff headings 8702, 8703,
8704, 8711 and their chassis [but including dumpers and tippers],]
used -
(1) in the factory of the manufacturer of the final products, [ *
*]; or
[(1A) outside the factory of the manufacturer of the final products for
generation of electricity [or for pumping of water] for captive use
within the factory; or]
(2) for providing output service;
[(B) motor vehicle designed for transportation of goods including their chassis
registered in the name of the service provider, when used for -

(i) providing an output service of renting of such motor vehicle; or
(ii) transportation of inputs and capital goods used for providing an
output service; or :

( iif) providing an output service of courier agency;]

[(C) motor vehicle designed to carry passengers including their chassis, registered
in the name of the provider of service, when used for providing output service of -
(i) transportation of passengers; or
(ii) renting of such motor vehicle; or
(iii) imparting motor driving skills;]
[(D) components, spares and accessories of motor vehicles which are capital
goods for the assessee;]

| find that the items mentioned at Sr. No. 1 to 5 in para 5(a) are neither falling under
chapters given in the definition of ‘Capital goods’ nor qualify as its components,
spares and accessories. So, | do not find anything contrary to the findings of the
adjudicating authority. Accordingly, to this extent demand confirmed alongwith

interest and penalty imposed vide impugned order is upheld.

6.1 As regards item no. 6 and 7(i.e. UPS Systems), | find that the same are
falling under Chapter 85. During personal hearing also, the appellant has submitted
that UPS System is falling under Chapter 85. | find that the goods falling under

Chapter 85 is covered in the definition of ‘Capital Goods’ hence said UPS Systems

would qualify as ‘Capital Goods’ rather then ‘input’. Accordingly, Cenvat credit to
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6.2 As regards 5(b), the appellant has stated that they have taken Cenvat credit
on valid invoices of services after taking registration and relied upon case laws viz.
mPortal India Wireless Solutions (P) Ltd. Vs. CST, Banglore reported in 2012. In
this regard, | find that as per Rule 9 of the Central Excise Rules, 2002 every
person, who produces, manufactures, carries on trade, holds private store-room or
warehouse or otherwise uses excisable goods or an importer who issues an invoice
on which Cenvat credit can be taken, shall get registered. So, it is ample clear that a
person who is not registered under the C.Ex. Rules, 2002 cannot avail it. Secondly,
it is also ample clear that a person who is not registered is not eligible to avail
Cenvat credit. | also find that the case laws supra relied upon by the appellant, the
Hon’ble High Court of Karnataka has observed that the CCR, 2004 puts no
restriction on the assessee to get registration for availing Cenvat credit. Whereas
the adjudicating authority has relied upon case laws viz. Showa India (P) Ltd. Vs.
CCE, Faridabad reported in 2012(275) ELT-;I28(Tri. Delhi) wherein the Hon'ble
CESTAT has held as under:

“Cenvat credit - Input service - Invoice issued prior to the registration
of the company with Central Excise Department - Commencing of
business expression apply from the time the party seeks to pay Service
tax and avail credit in respect thereof in terms of provisions of law -
Terms ‘commencing of business’ in Rule 3 of Service Tax (Registration
of Special Category of Persons) Rules, 2005 cannot be understood in
the manner whereby it will apply only on the cases where the actual
manufacturing process would start - It would commence from the time
of preparation commences for the establishment of manufacturing unit
as the party is entitled to avail credit even prior to actual
commencement of production - Denial of credit in respect of invoices
issued prior to the registration of the appellant with Central Excise
Department upheld - Rule 3 of Cenvat Credit Rules, 2004. [para 19]”

| also find that this decision has been challenged by the assessee in the High Court
and the Hon’ble High Court has also admitted the appeal but no stay is granted. So,
the said decision is operative. Accordingly, the plea of the appellant is not tenable

and to this extent the demand confirmed alongwith interest and penalty imposed

vide impugned order is upheld.

6.3  As regards 5(c) supra, | find that the appellant has availed services which
can be attributed to setting up of a factory and has also produced Chartered
Engineer’s certificate stating that the plant is ready for manufacturing process from
27.08.2014. So, as per the definition of ‘input service’ as defined in Rule 2(I) of the
CCR, 2004, cenvat credit of service tax paid can be availed only when it has been

used directly or indirectly in relation to manufacture and clearance of final products

upto the place of removal. | find that said services were availed upto the date of




ip F.NO.V2(71)127/North/Appeals/18-19

manufacturing process, it cannot be attributed to manufacturing and clearance of
final product upto the plage of removal as defined in Rule 2(I) of the CCR, 2004.
Hence, | do the find anything contrary to the findings of the adjudicating authority.
So. to this extent demand confirmed alongwith interest and penalty imposed vide

impugned order is upheld.

6.4  Asregards invocation of extended period under Section 11A(4) of the Central
Excise Act, 1944, | find that entire case was unearthed only after audit of records

maintained by the appellant. The appellant has mainly contested that they have filed

- monthly ER-1 returns online and the facts is in the knowledge of the deptt. On the

other hand, the adjudicating authority has clearly observed in para 29 of the
impugned order that the appellant has failed to declare the same in their monthly
R-1 returns. As against this, the appellant has also failed to produce documentary
evidence to that effect before the adjudicating authority as well as before the
undersigned. So, the plea of the appellant is not tenable and hold that extended

period is correctly invoked in the present case.

7. oyfiererdl BT ol @ TS Sfdiel i FiueRT SuRiad aier d fobar STl B
The appeal filed by the appellant stands disposed of in above terms.
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Attested:

i

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.
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BY SPEED POST TO:

M/s. M/s. Edelweiss Metals Ltd.,

(now M/s. Sovereign Metals Ltd.)

Revenue Block No.184,185,187,

Phase-lll, GIDC Naroda, Ahmedabad-382330.

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.

The Commissioner, CGST, Ahmedabad North (RRA Section).
3) The Asstt. Commissioner, CGST, Division-I, Ahmedabad North.
(4) The Asstt. Commr(System), CGST , Ahmedabad North.

(for uploading OIA on website)
(5)  Guard file
{B) P.A. file.
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